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IMPLICATIONS OF LUMLEY V. WAGNER. 1 

Where the plaintiff seeks specific performance of an affirmative 
promise or where the only promise made by the defendant was a 
negative promise, — as, for example, a promise not to compete with 
the plaintiff, or a promise not to sue the plaintiff, or a promise not 
to use land in a particular way, — which the plaintiff asks to have 
specifically enforced by an injunction, the problems involved are 
relatively simple ; but where the defendant has made two promises, 
one positive and one negative, and the defendant seeks specific per- 
formance of the negative, the problems become much more com- 
plicated. The leading case in this field is Lumley v. Wagner? 
In that case the defendant, Johanna Wagner, a singer of great 
ability, agreed to sing at the plaintiff's theater for a certain number 
of nights and not to sing elsewhere during that period. The de- 
fendant later refused to sing for the plaintiff and entered into a 
contract to sing at a rival theater. The plaintiff asked the court 
to decree specific performance of the negative promise by enjoining 
the defendant from singing at any other theater than the plaintiff's. 
The desired relief was given. The case was severely criticized at the 
time, but there is a tendency in recent years to acquiesce in the 
decision. In determining the extent and limitations of the doctrine 
it will be convenient to discuss separately the following elements 
in the case and determine the importance of each : 

(1) The affirmative promise was not specifically enforcible; 

(2) there was no separate consideration for the negative promise ; 

(3) the negative promise was incidental to the affirmative; (4) the 
defendant had broken the affirmative promise and threatened to 
break the negative one ; (5) the plaintiff had been damaged by the 
breach of the affirmative promise and would have been damaged 
still further by a breach of the negative promise ; (6) there was no 
mutuality of remedy, in that the defendant could not have had 
specific performance of the plaintiff's affirmative promise ; (7) there 

"The substance of this article will appear in a forthcoming book on 
Equity. The writer wishes to acknowledge his indebtedness to Professor 
Pound's lectures on Equity in the Harvard Law School 1912-1913 for sug- 
gestions which he has used in discussing parts of subdivisions 2, 3, 4, 
7, 8, and 9. 

'(1852) DeG. M. & G. *604. It is not entirely clear from the report o£ 
the case whether, at the time the plaintiff filed his bill, the breaches were 
actual or merely threatened. Apparently, the affirmative promise had been 
broken and a breach of the negative promise was impending. The point 
is, however, immaterial. 
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was not complete mutuality of performance; (8) there was an 
express negative promise; (9) the defendant was a unique person. 

(1) The affirmative promise was not specifically 
enforcible. 

The court in Lumley v. Wagner would not have given specific 
performance of the promise to sing for the plaintiff because it 
would have involved too much supervision by the court and too 
much of an interference with the personal liberty of the defendant. 
If the affirmative promise had been specifically enforcible there 
would have been a clear case for the relief sought. Wherever the 
affirmative promise is itself specifically enforcible it would seem to 
follow necessarily that a promise not to do something inconsistent 
with the performance of the affirmative promise would be specifi- 
cally enforcible, since the latter is included in the former. 3 In 
Donnell v. Bennett* the defendant agreed to sell to the plaintiff, a 
manure manufacturer, all parts of fish not used by the defendant 
in his business of fish curer and fish smoker for two years and not 
to sell to any other manure manufacturer during that time. The 
plaintiff sought and obtained an injunction against the defendant's 
selling to another manufacturer. Though the point is not dis- 
cussed in the case, it seems clear that the plaintiff could have ob- 
tained a decree of specific performance of the affirmative promise 
because of the difficulty of obtaining the fish refuse elsewhere; 
since the promise was not to produce fish refuse, but merely to sell 
to the plaintiff what he should produce, there would have been no 
difficulty about supervision. 

(2) There was no separate consideration for the negative 

PROMISE. 

In Lumley v. Wagner, there was no separate consideration for 
the negative promise ; if there had been a separate consideration so 
as to make the contract a divisible one, the case would have been 
a clear case for equity relief, the remedy at law for the breach of 

*For example, since a_ contract to devise land is specifically enforcible, 
it follows that the promisor may be enjoined from conveying to anyone 
else. 

'(1883) 22 Ch. D. 835. In Sevin v. Deslandes (1860) 30 L. J. [n. s.] 
Eq. 457 the owner of a ship which had been chartered was held entitled 
to enjoin the charterer from doing anything inconsistent with the charter- 
party. 
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the negative promise being inadequate. Such a case would not 
differ materially from the cases in which the only promise made by 
the defendant was negative. 8 In Daly v. Smith," the contract pro- 
vided that if the defendant should refuse to fulfill her part and 
should attempt to perform at any other theater before the termi- 
nation of her agreement with the plaintiff, the plaintiff might 
restrain her from so performing on payment to her during such a 
restraint of a sum equal to one quarter of the salary to be paid to 
her under the contract. As the court pointed out, 7 the stipulation 
could not confer jurisdiction, but since jurisdiction existed inde- 
pendently of the stipulation, there was no objection to the parties 
agreeing upon the terms of restraint. 

It is arguable that the case of Dietrichsen v. Cabburn* may also 
be rested on this ground. In that case the defendant, a patent 
medicine proprietor, had agreed to employ the plaintiff, an ex- 
tensive vender of patent medicines, as wholesale agent for twenty- 
one years, to supply him at forty per cent discount with such medi- 
cines as he should order, and not to supply any other agent or 
dealer at a larger discount than twenty-five per cent. The plaintiff 
asked for and obtained specific performance of the negative prom- 
ise. If it can be truthfully said that the consideration for the 
negative promise was the promise of the plaintiff to act as agent 
for the defendant, and that the buying and selling of the medicines 
was a separable part of the transaction, there would seem to be 
as clear a case for specific performance as if the negative promise 
had been the only one made by the defendant. The common law 
remedy was inadequate because of the difficulty of estimating 
damages. 

It is to be observed that although the contract of employment 
as agent could not be specifically enforced by either party, because 
it involved personal services and a confidential relationship, there 
was no valid objection to enjoining the defendant from selling to 
others at a higher rate of discount than twenty-five per cent, because 
the injunction would be dissolved as soon as the plaintiff ceased 
to act as agent. 

"For example, promises not to compete with the plaintiff in a profession 
or trade, promises not to sue and promises not to use land in a particular 
way. 

'(1874) 38 N. Y. Super. Ct 158. 

'At p. 178. 

'(1846) 2 Phillips 52. 



690 COLUMBIA LAW REVIEW. 

(3) The negative promise was incidental to the 
affirmative. 

The negative promise in Lumley v. Wagner was incidental to the 
affirmative ; i. e., the main thing the plaintiff wanted was that the 
defendant should sing for him, but he also wished to be protected 
against the probability of business being attracted away from his 
theater to that of a rival by the defendant's singing at the latter's 
theater. And the plaintiff wanted specific performance of the 
negative covenant, not only because it would prevent his rival 
from thus increasing his share of the theater patronage, but also 
in order to bring pressure to bear upon the defendant to perform 
her affirmative undertaking. In other words, performance of 
the negative covenant is being sought, not only for its own sake, 
but also in order to bring about performance of the affirmative 
covenant which the court would not directly enforce. One of 
the criticisms of Lumley v. Wagner has been aimed at this point. 
It has been urged" that it is an unwarranted extension of equity 
jurisdiction by attempting to do indirectly what equity can not do 
directly. If the court had no jurisdiction to compel the perform- 
ance of the affirmative promise directly, the criticism would be 
sound, because jurisdiction should not be acquired by indirection. 10 
But equity does have jurisdiction to enforce directly a promise to 
render personal service, except that in the United States the Thir- 
teenth Amendment must not be violated. It does not ordinarily 
exercise its jurisdiction because of the difficulty of supervision, the 
interference with personal liberty, and the uncertainty that the 
plaintiff would get what he bargained for, 11 if equity should give 
an affirmative decree. The difference between a contract to render 
personal service and a contract to convey land is only a difference 
of degree, because in either case it is possible for the defendant 
to defeat the decree by disobeying it and merely remaining in jail 
if committed for contempt. The difference is not due to principle 
but to considerations of the practical administration of justice. 

'For other criticisms, see 8 Harvard Law Rev. 172, and 6 Columbia 
Law Rev. 82 (commented on in 19 Harvard Law Rev. 476). 

"There is, however, a recent tendency to take jurisdiction by consent. 
21 Harvard Law Rev. 368, 446. 

"Where a public performance by a great artist is involved, it is prac- 
tically certain that because of professional pride the artist will perform 
well if at all; therefore, the chief objection in such a case is the inter- 
ference with personal liberty. Hence, if the contract were to make phono- 
graph records at the artist's convenience within a comfortable period, there 
would seem to be very slight practical objection to giving affirmative relief. 
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In the conveyance case, the act called for is the simple, mechanical 
one of executing a deed, while in the case of the personal service 
contract, such as that in Lumley v. Wagner, the acts to be done by 
the defendant are so continuous and complex that equity keeps its 
hands off. When it is said that equity can not make one sing or 
write a book 12 or paint a picture, it is not meant that equity does not 
have jurisdiction to make the decree, but that the practical diffi- 
culties are so great that equity as a matter of the decent adminis- 
tration of justice will not exercise its jurisdiction. 

Since the difficulty in Lumley v. Wagner was one merely affect- 
ing the exercise of jurisdiction and not the existence of jurisdic- 
tion, it would seem that the court properly did what it could to 
bring about performance of the affirmative promise ; in enjoining 
a breach of the negative promise there was, of course, no difficulty 
about supervision. 

Sometimes the term "incidental" is used with an entirely dif- 
ferent meaning. In South Wales. Ry. v. Wythes, 13 the defendants 
had agreed to build some railway stations and to give bond for 
£50,000 to secure the performance of the contract. The plaintiff 
argued that although the agreement to build was too indefinite to 
be specifically enforced, he was entitled to specific performance 
of the agreement to give the bond, on the authority of Lumley v. 
Wagner. In denying relief, the court put its decision on the 
ground that the agreement to give the bond was a mere incident 
to the rest of the contract. What the court evidently meant was 
that a decree ordering the giving of the bond would have had very 
slight, if any, tendency toward bringing about the building of the 
stations and that the failure to give the bond did not cause any 
damage beyond that caused by the failure to build the stations. 

(4) The defendant had broken the affirmative promise 
and threatened to break the negative promise. 

In Lumley v. Wagner, the defendant had either broken or 
threatened to break both her affirmative and her negative promise. 
Suppose, however, that her affirmative promise had been of such a 
nature, e. g., as to sing only on alternate nights, — that it would 
have been possible for her to carry out her affirmative promise by 

"Considering the number of books that have been written while in 
prison, an affirmative decree in such a case might conceivably be sometimes 
effective. 

"(1854) S DeG. M. & G. *880. 
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singing at the rival theater on the free nights. If by the terms 
of the contract the consideration were divided so that she was to be 
paid so much for singing for the plaintiff and so much for not sing- 
ing elsewhere, it would be just as if the only promise made were 
negative and equity would certainly enjoin wherever Lumley v. 
Wagner is followed ;" and a court that refused to follow Lumley v. 
Wagner might consistently give relief, because there would be lit- 
tle or no hardship on the defendant. Even if there is no such 
apportionment of the consideration, the fair inference is that a 
part of the total compensation she receives is for her promise not 
to sing elsewhere, and an injunction should issue just as in Lumley 
v. Wagner; it would be conditional, of course, upon the plaintiff 
being willing to employ the defendant and would be dissolved if the 
plaintiff failed to fulfill his part of the agreement. 10 

(5) The plaintiff had been damaged by the breach of the 

affirmative promise and would have been damaged 

further by breach of the negative promise. 

In Lumley v. Wagner, the plaintiff had been damaged by the 
breach of the affirmative promise and would have been damaged 
further by the breach of the negative promise. Suppose that the 
negative promise — not to sing elsewhere — had been broken in such 
a manner that the plaintiff would suffer no damage thereby; for 
example, suppose that the defendant instead of contracting to 
sing at a rival theater in London had contracted to sing in a city so 
far distant that such singing could not damage the plaintiff. Would 
the plaintiff in such a case be entitled to an injunction ? This ques- 
tion arose in DePol v. Sohlke 1 * where there was a contract made by 
the defendant to dance in Cleveland, the contract being similar to 
the one in Lumley v. Wagner. Later the defendant abandoned 
the contract and began dancing at a New York theater. An in- 
junction to restrain her from dancing in New York was asked for 
and refused on the ground that, since the plaintiff had no establish- 
ment in New York, there was no damage to his business. It 
might be argued that if it was likely that, as a result of the desired 

"In Daly v. Smith, supra, footnote 6, the consideration was apportioned, 
but the defendant had broken both promises, so that the decision is not 
squarely in point. Where the plaintiff has contracted for only a part of 
the defendant's time and there is no express negative promise, it would 
take quite strong evidence to warrant a court in implying a promise. 

"Apparently there are no decisions on the points discussed in this sub- 
division. 

"(1867) 30 N. Y. Super. Ct. 280. 
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injunction, the defendant would return to Cleveland and perform 
her contract with the plaintiff, the equity court would be justified 
in giving relief. But it is at least doubtful whether a court would 
go so far; it would and should require a case of very extreme 
hardship on the plaintiff if it did give such relief. 

In Lumley v. Wagner the decree apparently was not limited to 
enjoining the defendant from singing for the plaintiff's rival, nor 
was it even limited to enjoining her from singing elsewhere in 
London. In Daly v. Smith, 17 on the other hand, the court expressly 
limited its decree to the city of New York so that the defendant 
in that case was free to work anywhere else. It would seem that 
the injunction in these cases should always be limited to such 
territory as would furnish reasonable protection to the plaintiff's 
business. In the baseball world it may be necessary to enjoin the 
refractory player from playing on rival clubs anywhere else in the 
United States. 18 

(6) There was no mutuality op remedy in that the de- 
fendant COULD NOT HAVE HAD SPECIFIC PERFORMANCE OF 
THE PLAINTIFF'S AFFIRMATIVE PROMISE. 

Another current criticism of Lumley v. Wagner is that there 
was no mutuality of remedy because the defendant could not have 
had specific performance and therefore the plaintiff should not 
have been allowed to have it. 19 There are two answers to this. 

In the first place, the doctrine of lack of mutuality of remedy is 
artificial and mechanical, and subject to so many exceptions that 
there is practically nothing left of it. 20 But even assuming the doc- 
trine, it may be further answered that, if Lumley had in violation 
of his contract hired another singer — perhaps a rival — in the place 
of Miss Wagner and refused to let Miss Wagner sing, and if the 
circumstances had been such that damages would not have been 
an adequate remedy for the breach in the hiring of another 21 to 
take her place, it is quite probable that equity would have en- 
joined Lumley from employing the other singer, though it would 
not have undertaken to compel him to let her sing. In other words, 

"Supra, footnote 6. 

"See American Association Baseball Club v. Pickett (1890) 8 Pa. 
C. C. R. 23Z 

"See 3 Columbia Law Rev. 7, 8. 

"See Professor Ames' article in 3 Columbia Law Rev. 1-12. 

"Assuming for the present that Lumley had expressly agreed not to 
hire another to take Miss Wagner's place. As to the necessity of an ex- 
press negative covenant, see, infra, at p. 698 et seq. 
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since under similar circumstances Miss Wagner might probably 
have obtained an injunction against Lumley, it is fair to say that 
there was no lack of mutuality of remedy. While Miss Wagner 
could not get specific performance of Lumley's affirmative promise, 
neither could he get specific performance of her affirmative promise. 
Though there are a few cases which raise or suggest the ques- 
tion converse to that raised by Lumley v. Wagner, the situation has 
not been very carefully analyzed. In Welty v. Jacobs" 2 the defend- 
ant, a theater owner, had agreed to furnish the theater with light, 
heat, music, stage-hands, etc., and the plaintiff, a theatrical man- 
ager, had agreed to put on a play for seven consecutive nights, com- 
mencing on a certain date. The defendant later contracted with N, 
a rival theatrical manager, to put on the same play at the same time. 
The plaintiff made the tactical blunder of asking, not only for an in- 
junction against the defendant's allowing N to use the theater, but 
also for an injunction against the defendant's refusing to furnish 
the plaintiff with light, heat, music, etc., during the period. As the 
court properly pointed out, the second request was really for 
affirmative relief and the dissolution of the injunction by the lower 
court was affirmed chiefly on the ground that the defendant could 
not have compelled the plaintiff to perform affirmatively. In Peto 
v. Brighton, etc., Ry., 23 in which the plaintiff had contracted to 
build a railway for the defendant, the plaintiff made the same 
tactical blunder of asking also for affirmative relief and lost prob- 
ably because of thus clouding the issue. In Montgomery Light & 
Power Co. v. Montgomery Traction Co., 24 the defendant had agreed 
to buy from the plaintiff exclusively, for fifteen years, all the elec- 
trical current it might need. The temporary decree given was 
really affirmative, although the court talked about enforcing nega- 
tive contracts. 25 

In at least two cases which were apparently the converse of 
Lumley v. Wagner, relief has been given to the employee. In 
Turner v. Hampton 26 the plaintiff, having been engaged as a 
school teacher, was prevented from entering upon her duties 
by the trustees who had hired another teacher. The report of the 

B (1898) 171 111. 624, 49 N. E. 723. 

a Q86S) 1 Hemming & Miller 468. 

"(C. C. 1911) 191 Fed. 657. 

"In Brett v. East India & London Shipping Co. (1864) 2 Hemming & 
Miller 404, the court says the case is the converse of Lumley v. Wagner, 
but in reality it is not because only affirmative relief is asked for. 

"(1906) 30 Ky. Law Rep. 179, 97 S. W. 761. 
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case says that the plaintiff obtained a "temporary injunction under 
which she taught the school pursuant to the contract." 27 The 
Kentucky Court of Appeals held that "injunction was the proper 
remedy as in no other way could the plaintiff obtain adequate 
relief." 28 While it is not clear, the court apparently granted only 
negative relief. If so, the decision — though criticised 29 — may be 
rested on the authority of Lwnley v. Wagner, if it was of very 
great importance to the plaintiff to get teaching experience, even 
though the breach of the implied negative promise, i. e., the hiring 
of the other teacher, caused her no separable damage. 30 The fact 
that the plaintiff herself was not a person of extraordinary quali- 
fications is utterly of no consequence when she asks for relief, 
unless the artificial and mechanical rule of lack of mutuality of 
remedy is to be superficially applied. The important thing is that 
the opportunity for her should be extraordinary. 

Lacy v. Heuck 31 was a theatre case very similar in facts to 
Welty v. Jacobs? 2 The plaintiff asked both affirmative and nega- 
tive relief. The court refused to give the former on the ground 
of supervision, but gave the injunction sought for, saying: "The 
case at bar differs from all the cases cited in that the position of 
the parties is here reversed. In those cases it was manager 
against actor, in this it is actor against manager, but in both the 
personal services of the other party are sought, and in that 
respect they are the same in principle. If Heuck could enjoin 
Lacy from performing the next week in any other place than his 
opera house, why should not Lacy have similar relief to secure 
the services of Heuck and his subordinates in the management of 
the opera house ?" 83 



"At p. 179. 

"At p. 180. 

"See 7 Columbia Law Rev. 204, 205. 

"If the trustees had been under an official duty to have the school 
taught by some one, it might have been argued that giving an injunction 
really amounted to giving specific performance of the affirmative promise; 
in a theater case there is no such embarrassment, though an injunction 
might, of course, entail heavy economic loss if the theater owner pre- 
ferred to close down the theater rather than go on with the contract. 

"(1883) 9 Ohio Dec. Reprint 347, Bokes, Cases in Equity, at p. 193. 

"Supra, footnote 22. 

"Lacy v. Heuck, supra, footnote 31. In Foster v. Ballenburg (C. C. 
1890) 43 Fed. 821, the court in refusing an injunction suggests as one of 
the grounds the fact that the new opera troupe had no knowledge or notice 
of the plaintiff's contract with the defendant. Can it be fairly argued that 
the doctrine of bona fide purchase for value be applied to such a case? 
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(7) There was not complete mutuality of performance. 

Though the doctrine of lack of mutuality of remedy has been 
deservedly criticised, the doctrine of lack of mutuality of per- 
formance is well settled and sound. This, briefly stated, is that 
equity will not give specific performance unless it can adequately 
protect the defendant against possible later non-performance by 
the plaintiff. For example, the refusal of equity to give to the bor- 
rower specific performance of a contract to lend money even 
though damages at law were indequate is properly to be rested on 
the ground that the lender could not be protected by the court 
against the borrower's possible later non-performance in failing to 
repay the money. Does the decision in Lumley v. Wagner square 
with this doctrine? Suppose that after getting the injunction 
Lumley had refused to let the defendant sing or to pay her for 
singing according to the contract? The defendant is at least par- 
tially protected against this possibility by a decree conditioned 
upon the plaintiff's performing his part of the contract, so that if 
the plaintiff should later default in performance, the defendant 
could have the injunction dissolved. Of course it might happen 
that she could not at this later time get employment. In deciding 
whether to issue the injunction the court should take into considera- 
tion this possibility. In the actual case of Lumley v. Wagner, 
Miss Wagner's reputation was such that she probably would have 
had no difficulty in securing employment at any time during the 
regular opera season. If at the time of asking for the injunction 
the plaintiff himself has already defaulted, equitable relief will be 
refused. 34 

But suppose that the defendant, after having been enjoined, 
chooses to do nothing rather than perform her contract with the 
plaintiff; in such a case the plaintiff will apparently be under no 
obligation to pay anything. The compensation was not appor- 
tioned by the parties and it is doubtful whether the court should 
make an apportionment ; such action on the part of the court would 
seem too much like making over the contract, and, while courts of 
equity have in some classes of cases 30 done this, the practice is not 
to be commended. The result is that, although part of the compen- 
sation was meant to be in return for the defendant's not singing 

"Measures Bros. v. Measures [1910] 2 Ch. 248. 

"For example, in the field of partial performance with compensation. 
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elsewhere, she could probably get no compensation for the bare 
compliance with the injunction. Can it be truly said that equity 
properly protects the defendant in such a case? This is the only 
criticism of Lumley v. Wagner which has much merit ; and it can 
be answered only by saying that, where the hardship on the plaintiff 
is great, the court may be justified in taking chances that the en- 
forcement of the negative promise will result in the performance 
of the affirmative promise also ; that* if the defendant should be 
obstinate enough to refuse to perform the affirmative promise, she 
is hardly in a position to complain of lack of protection. 

Suppose the plaintiff either before or after obtaining the in- 
junction had employed some one else permanently in place of the 
defendant so that he is unable to go on with the contract when the 
defendant tenders her services. It seems that in such a case the 
plaintiff should be entitled to have the injunction continued only if 
he is willing to pay the entire compensation. This would be true even 
if the consideration had been apportioned, because the plaintiff is 
entitled to the injunction only on the assumption that he wants and 
is ready to receive and pay for full performance. This would be 
adequate protection to the defendant where, as in Lumley v. Wag- 
ner, she wished only money. If the opportunity before a London 
audience had been important to her, this element of hardship on the 
defendant should be balanced by the court against the hardship 
on the plaintiff if the injunction were refused or dissolved. 

In Montague v. Flockton, 39 where the plaintiff had employed 
another to take the defendant's place, the court gave the injunc- 
tion without requiring the plaintiff to pay the defendant any com- 
pensation whatsoever, saying that the defendant had brought this 
trouble upon himself. The result of that decision was that unless 
the defendant should go to another city where he would not injure 
the plaintiff's business, he must remain idle for the whole period 
and receive no pay. This would seem to be carrying the doctrine 
of Lumley v. Wagner too far. It is difficult to imagine a case of 
such great hardship on the plaintiff as to counterbalance such a 
hardship on the defendant. If it were important for him to ap- 
pear before an audience in that particular city, the hardship upon 
him would of course be all the greater. On this point it is believed 
that Montague v. Flockton will not and should not be followed. 

"(1873) L. R. 16 Eq. 189. 
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(8) There was an express negative promise. 

In Lumley v. Wagner, there was an express negative promise. 
But it is well settled, 37 except in Illinois, 38 that it is not necessary 
that the negative promise be express; it is sufficient that it was 
actually intended by the parties. Whether it was so intended, is 
a question to be determined upon all the circumstances of the par- 
ticular case. In Montague v. Flockton 30 the court said: "An en- 
gagement to perform for nine months at Theatre A is a contract 
not to perform at Theater B or any other theater whatsoever." 
The court was probably right in implying a negative promise in 
that case but it would be unfortunate to lay this down as a hard 
and fast rule of construction. It is conceivable that circumstances 
might be such that the parties would intend the employee to be 
free to act at other theaters when not actually employed at thea- 
ter A. For example, in Webster v. Dillon™ the injunction was 
expressly limited in duration to the ordinary hours for performance 
at the plaintiff's theatre. 41 On the other hand, in Hoyt v. Fuller?* 
where the defendant had represented herself to be the only person 
who could perform a certain kind of dance, she was enjoined from 
using her leisure time in performing the same dance at other thea- 
ters. 

However, the mere fact that there is an express negative promise 
does not insure the granting of negative relief. In Sternberg v. 
O'Brien** the defendant had agreed to work for the plaintiff as 
collector in the installment clothing business, and not to work in 
that business for a year after ceasing to work for the plaintiff. 
After working for the plaintiff for four or five weeks, he quit and 
shortly afterwards accepted employment as collector for a per- 
son carrying on a rival business. An injunction was refused on 
the ground that damages were adequate. There was nothing to 

„ Duff ~ Russell (1891) 60 N Y . Super. Ct. 80, 83. 

"See Southern Fire Brick Co. v. Sand Co. (1906) 223 111. 616, 79 N. E. 
313, and a criticism thereof by Professor Schofield in 2 Illinois Law Rev. 
217-243. 

"Supra, footnote 36. 

"(1857) 3 Jur. [n. s.] 432. 

"It might not damage the plaintiff's business for the defendant to per- 
form for him in the evenings and for other theaters in the afternoons, 
because the performance at different times might attract different classes 
of patronage ; whereas it might be a serious damage to his business for the 
defendant to act elsewhere in the vicinity in the evenings. 

"(1892) 19 N. Y. Supp. 962. 

"(1891) 48 N. J. Eq. 370, 22 Atl. 348. 
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show that the defendant was a collector of unique or extraordinary 
ability; he was not engaged in a fiduciary capacity and had worked 
for the plaintiff for such a short time that he could not have ac- 
quired much influence over the plaintiff's customers, especially 
since he was not a salesman but a mere collector. 

Every affirmative promise necessarily implies a promise not to 
do anything inconsistent with the performance of the affirmative 
promise, 44 hence the mere fact that the defendant has broken an 
implied negative promise does not entitle the plaintiff to an in- 
junction. For example, a promise to sell chattels to the plaintiff 
necessarily implies a promise not to sell to another, but equity 
will not give an injunction unless damages at law are for some rea- 
son inadequate. In Fothergill v. Rowland,*" the defendant had 
agreed to sell the whole of the "get" of the coal of the No. 3 seam 
of the Newbridge colliery at a fixed price for five years. The 
plaintiff asked for an injunction against the defendant's selling any 
coal from that seam to any other person during the continuance of 
the contract with the plaintiff, the contract having three years yet 
to run. The injunction was denied because there was nothing to 
show that damages would not be an adequate remedy. If the 
plaintiff had shown that coal fluctuated greatly in value or that 
this coal was of a special character not to be obtained elsewhere, 
the case would probably have gone the other way, because under 
such a state of facts the affirmative promise itself could have been 
specifically enforced; there would have been no difficulty as to 
supervision because the defendant's contract was not to work the 
mine but merely to sell what he actually did produce. 

Putting a promise which is affirmative in substance in a nega- 
tive form will not strengthen the plaintiff's case. In Davis v. 
Foreman, 48 there was a contract of employment with a covenant 
not to discharge. The plaintiff sought the enforcement of the 
negative promise ; the injunction was refused on the ground that 
the negative promise was simply another way of stating the affirm- 

"American Association Baseball Club v. Pickett, supra, footnote 18, at 
p. 232: "Every express promise to do an act embraces within its scope 
an implied promise not to do anything which will prevent the promisor 
from doing the act he has engaged to do." 

"(1873) L. R. 17 Eq. 132. 

"[1894] 3 Ch. 654. In Kirchner & Co. v. Gruban [1909] 1 Ch. 413, the 
employee agreed to remain in his position and not to give notice before 
July 1, 1901. Relief was refused on the ground that to give an injunction 
would in effect give specific performance of the affirmative promise to 
work for the plaintiff. 
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ative promise, and, since the affirmative promise would not be 
enforced, the negative promise would not be. 4 ' 

(9) The defendant was a unique person. 
In Lumley v. Wagner, the defendant was a person of extraor- 
dinary qualifications, 48 so that it was impossible for the plaintiff 
to fill her place even substantially. If the consideration had been 
apportioned by the parties so that the defendant would have re- 
ceived some pay for obeying the injunction without performing the 
affirmative promise, the mere fact that damages for breach of the 
negative promise would have been conjectural would have been 
enough to justify the court of equity in granting relief, just as in 
the case of a contract entirely negative. 49 But where, as in Lumley 
v. Wagner, the defendant in order to earn anything must either 
perform the affirmative undertaking or else go far enough away 
not to injure the plaintiff, this hardship 50 on the defendant is so 

"Even though there was no express negative promise, plaintiffs have 
frequently asked for decrees which, though negative in form, were really 
affirmative in substance. For example, see Harlow v. Oregonian Publish- 
ing Co. (1904) 45 Ore. 520, 78 Pac. 737, where the plaintiffs asked that 
the defendants be "restrained from refusing to furnish them papers, etc."; 
Ryan v. Mutual Tontine Ass'n [1893,1 1 Ch. 116, in which the plaintiff 
asked an injunction to restrain the defendant from employing as a porter 
any person who was not resident and constantly in attendance and able 
and willing to act as the servant of the plaintiff. See 7 Harvard Law 
Rev. 53. This confusion of form and substance probably originated in 
Lane v. Newdigate (1804) 10 Ves. Jr. 192, where the court quite unneces- 
sarily put an affirmative decree in negative form. 

"While it may be urged that it is literally impossible to have different 
degrees of uniqueness, yet practically it is a matter of degree, like the 
matter of adequacy of the common law remedy; and in determining it, 
much must be left to the discretion of the trial court. It is not the sort 
of thing that can be reduced to a rigid rule. 

**In Daly v. Smith, supra, footnote 6, the defendant was to receive one- 
fourth salary for refraining from acting for others if she should abandon 
her contract with the plaintiff; she would still probably be entitled to this 
one- fourth if she should go for employment far enough away so as not to 
injure the plaintiff. Hence the analogy between Daly v. Smith and con- 
tracts not to compete is fairly close. It is, therefore, important for the 
employer in drawing up a contract to provide for separate compensation 
for the performance of the negative promise if he wishes to get an injunc- 
tion later, because it will save him the trouble of proving that the employee 
was unique; it will be enough for him to show that damages for breach 
of the negative promise would be conjectural. 

"While the injunction is usually and should always be limited to the 
sort of services contracted for by the plaintiff, the chances that the defend- 
ant will be able to secure employment in other lines of activity, for ex- 
ample, as a dancer rather than a singer, is usually slight In Ehrman v. 
Bartholomew [1898] 1 Ch. 671, the defendant, a travelling salesman, had 
contracted to work for the plaintiffs, wine merchants, for ten years and 
not to engage or employ himself in any other business with persons other 
than the plaintiffs during the continuance of the agreement. After six 
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great that courts of equity should not and usually do not inter- 
fere unless the services contracted for are unique and extraor- 
dinary 11 so that there would be a corresponding hardship on the 
plaintiff if specific performance were refused. 62 

Summary. 

The peculiar doctrine of Lumley v. Wagner is not involved 
where the affirmative promise is itself specifically enforcible; or 
where there is a separate consideration for the negative promise 
so as to make the contract divisible; or where only the negative 
promise has been broken. 

The decision is not an unwarranted extension of equity jurisdic- 
tion because the refusal to give specific performance of the affirm- 
ative promise is due not to lack of jurisdiction but to the unwisdom 
of exercising it. 

Where the breaking of the negative promise has caused no 
separable damage, equity ought not to give relief unless in an 
extreme case; and in giving relief, the decree should be limited to 
such territory as would furnish adequate protection to the plain- 
tiff. 

Unless the so-called doctrine of lack of mutuality of remedy is 
to be applied superficially, there is probably no lack of mutuality 

months the defendant left the plaintiffs' employ and engaged himself to a 
rival. The court refused the injunction because the promise was to abstain 
wholly from business and not merely front the wine business. Perhaps 
the long term of the contract may have had some influence in keeping the 
court from construing "business" to mean "wine business". 

"Sternberg v. O'Brien, supra, footnote 43 (collector in installment 
clothing business) ; Columbia College of Music v. Tunberg (1911) 64 
Wash. 19, 116 Pac. 280 (music school teacher) ; Burney v. Ryle (1893) 91 
Ga. 701, 17 S. E. 968 (insurance agent) ; Lasky Feature Play Co. v. Su- 
ratt & Fox Film Corp. (1?15) 154 N. Y. Supp. 974 (moving picture ac- 
tress) ; Kimberley v. Jennings (1836) 6 Sim. 340 (travelling salesman). 
In Butler v. Galletti (N. Y. 1861) 21 How. Pr. 465 it was held that Lum- 
ley v. Wagner did not apply to dancing because it did not involve the 
exercise of intellectual qualities; this does not, of course, represent the 
present judicial attitude. 

"An express stipulation in the contract that the employee has extraor- 
dinary qualifications so that in case of breach the employer should be 
entitled to enjoin the employee's working for any other person is properly 
held to be ineffectual. Dockstader v. Reid (1907) 121 App. Div. 846, 106 
N. Y. Supp. 795. On the other hand, a stipulation that, in case of any 
breach by the employee, he should forfeit $200 was held sufficient to pre- 
vent the employer from getting an injunction because he could not show 
that his damage would be irreparable. Hahn v. Concordia Society (1875) 
42 Md. 460. But this seems at least questionable because the stipulation 
would seem to amount to a provision for a penalty or liquidated damages 
and not to a contract in the alternative. 

In 6 Columbia Law Rev. 82, 91, the argument is made that all persons 
should be considered unique, just as are all pieces of land. 
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because in cases which are the converse of Lumley v. Wagner the 
employe could probably get an injunction against the employer. 

The only just criticism of the decision is that in case the defend- 
ant merely obeys the injunction without performing the affirmative 
promise, she gets no compensation for such obedience, though a 
part of the total compensation fixed by the parties was for refrain- 
ing from singing elsewhere ; i. e., there is not complete mutuality of 
performance. 

It is not important that the promise not to do anything incon- 
sistent with the performance of the affirmative undertaking shall be 
express, because such a promise is necessarily implied from the 
making of the affirmative promise. In order for equity to give 
relief it is necessary that the common law remedy for breach of 
the negative promise be inadequate. Repeating the affirmative 
promise in negative form does not strengthen the plaintiff's posi- 
tion. 

It was an important element in Lumley v. Wagner that Miss 
Wagner was a person of extraordinary qualifications. But if there 
had been a separate consideration for the negative promise, it would 
apparently have been sufficient that damages for breach of the 
negative promise were conjectural. 

George L. Clark. 

University of Missouri. 



